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When there is a member of the family with a disability, special provisions must be made to
properly and effectively provide for them. In the preparation of an estate plan, the person who
has a family member with a disability should include a supplemental needs trust as an important
part of their estate plan.

1. What is a supplemental needs trust?

The supplemental needs trust (sometimes called a special needs trust) is a fund
established by parents or other family members to provide for the well being and needs
of their family member with a disability.

2. What is the purpose of a supplemental needs trust?

The trust is intended and designed to pay for those "extra" items which are not provided
by or paid for by publicly funded (government) programs.

3. Does the law support the use of supplemental needs trusts?

For years, the legislation, court cases and Department of Human Services rules of many
states have allowed the use of a supplemental needs trust. In Minnesota, statute M.S.
501B.89 Subd. 2 & Subd3, the Minnesota Court of Appeals case known as Carlisle 498
N.W. 2d 260 (Minn. App. 1993), and DHS Health Care Services Manual. The passage of the
federal law known as OBRA 1993, 42 USC 1396p(d)(4)(A), and the Zebley US Supreme
Court, 110 S. Ct. 885 (1990), act as the foundation for federal support for the use of
supplemental needs trust.

4. Will the trust disqualify the beneficiary from publicly funded benefits?
If the trust is properly drafted, funded and administrated in accordance with the above
noted laws, the trust will not disqualify the beneficiary with a disability from any publicly

funded (government) programs.

5. Can the supplemental needs trust be incorporated into a Will?



A parent, grandparent, sibling or other interested person can include a provision in their
Will which, upon their death, will establish and fund a supplemental needs trust. As an
example, following the parent's death the trust will thereafter pay for the "extras" for the
child with a disability which were previously being paid for by the parent.

6. Can the supplemental needs trust instead be established and used during the parents
lifetime?

Instead of establishing the trust upon death by means of the Will, the supplemental needs
trust may be created and established as a separate trust by a parent, grandparent, sibling
or other interested person during their lifetime. In many cases, this type of trust is
preferable because it allows for greater flexibility in the estate plan and will likely insure
that the trust is "grandfathered in" if there is a change in the law. Such a trust allows the
parent to supervise and operate the trust to establish a history and insure the foundation
is laid for the on going administration of the trust. It also allows other persons to put
funds into the trust, such as a grandparent placing funds into the trust established by the
parent of the child with a disability.

7. How can the supplemental needs trust be funded?

The trust can be funded in many ways including gifts, life insurance proceeds and
distributions from a Will.

8. What types of assets can the trust own?

The trust can own various types of assets including bank accounts, certificates of
deposits, stocks, bonds, real estate and personal property such as a computer or
television.

9. Who should be the trustee?

The trustee's duty is to invest, manage and distribute the trust assets in a manner which
is in the best interest of the beneficiary with a disability. Therefore, the trustee must be
gualified and motivated to do so. The trustee could then be parents, siblings, family
members, friends or a professional trustee.

10. What about the personal well being of the beneficiary?

It is the trustee's job to handle financial matters, not to make decisions relative to the
beneficiary's personal care such as medical care, residential program, educational or
vocational program. Such issues are handled by the guardian of the person with the
disability. Although a probate court proceeding is necessary to actually establish the



guardianship and appoint the guardian, the supplemental needs trust should nominate,
thereby indicating to the court, the person best suited to act as guardian.

11. What if the trustee or guardian can no longer perform their duties?

The supplemental needs trust is intended to last for the lifetime of the family member
with the disability. Therefore it is likely that the person named as trustee or guardian
may, at some point, be unable or no longer willing to act. The trust should nominate a
series of successors to take over when such an event occurs.

12. How does the trustee determine what type of items should be paid for by the trust?

The trustee must work closely with the beneficiary, or their conservator, to assess and
provide for the needs of the beneficiary. However, the trustee should not pay for any
items which would be provided for by any publicly funded (government) program.
Further, the trustee should not make a distribution which would exceed the income or
asset limitation imposed upon the beneficiary by various government programs. It is
recommended that the parents provide their successor trustees with a letter of
instructions which can provide guidance and knowledge to the trustee as to the
personality and preferences of their child, what has been successful in the past, and their
hopes and dreams for their child's future.

13. Can the person with a disability place their own assets into a supplemental needs trust?

Based upon the recent evolution of the law two different types of supplemental needs
trust are now being used:

(1) The first and more traditional type of supplemental needs trust (under
Minnesota Statute 501B.89 subdivision 2, passed in 1993) is one which is funded by
assets which belong to someone other than the beneficiary with a disability
(typically the parents, grandparents or siblings).

(2) The second and newest type of supplemental needs trust, sometimes
referred to as a “special needs trust” (under Minnesota Statute 501B.89
subdivision 3, passed in 1995 and under 42 USC 1396p(d)(4)(A) passed as apart of
OBRA of 1993) is one which is funded by assets which are in the name of, and
belong to, the person with a disability who is the beneficiary of the trust. These
funds may be from an inheritance, personal injury or medical malpractice
settlement or award due to the beneficiary. The key difference between these
two types of supplemental needs trusts is what happens to the assets remaining in
the trust after the death of the beneficiary.




14. Upon the death of the trust beneficiary, what happens to the remaining assets of the
trust?

The trust should provide for the arrangement and payment of
an appropriate funeral. Thereafter:

(1) If the trust was funded by assets belong to someone other than the beneficiary
with a disability, then any remaining assets of the trust will then be disbursed in
accordance with the directions set forth in the trust by the parents or the person
who created the trust. This might include distributions to other children or
grandchildren or non-profit organizations.

(2) If, however, the trust has been funded by assets belonging to the beneficiary
with a disability, then any assets remaining in the trust must first be used to repay
Medical Assistance, or other governments funding sources, for the total amount
they have paid out on behalf of the beneficiary. Thereafter, any remaining funds
can be distributed to the person or organization designated by the one who
created the trust.

15. Can the supplemental needs trust incorporate provisions for a non-profit organization?

Many times the family has a strong desire to distribute a portion of the remaining trust
assets to a non-profit organization which has provided invaluable services and support to
their family member with a disability. The  supplemental needs trust can be prepared
to accomplish this objective. In addition, the supplemental needs trust coordinates very
well with other charitable giving techniques such as a charitable remainder trust.

16. How can I find out more about establishing a supplemental needs trust?

Consult with your attorney and certified financial planner on the specifics of the
supplemental needs trust and how it can and should be a part of your estate plan. Also
you should feel free to discuss your concerns Robert G. Gunderson (952) 920-8444 or with
Life Planning for Persons with Disabilities (952)249-9193 who can provide you with
resources, information and can direct you to professionals qualified to assist you in your
estate planning.
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